
TRIAL ADVOCACY: What judges need 

 

 

 

1. Prepare, prepare, prepare 

 

There is never too much preparation. Preparation should start at your first meeting 

with your client.  Counsel should constantly be assessing the possibility of a case 

going to trial from the outset. 

 

Counsel should be identifying the risk of the case going to trial and repeatedly 

identify the possible issues for trial, the level of conflict, the nature of the clients 

or spouses and the history of the case. 

 

Trial planning and preparation are not very different from good file planning and 

management. 

 

If you are well prepared, you will perform better and there will be less stress 

during the trial and this may affect the results of the trial. 

 

Judges and opposing counsel can tell if a lawyer is not properly prepared. 

Know the other lawyer and know the presiding judge.  Use technology to research 

other cases they have been involved in.   

 

2. Know the facts 

 

Determine the facts that matter, the facts that are necessary to prove your case.  

The facts will change and grow throughout the case.  Most family law case 

revolve around the facts.  If you cannot prove your facts you will lose.   

 

Do not get distracted by the legal issues involved in the case.  The facts are more 

important.  You cannot even get to the legal issues in the case if you do not 

successfully prove the facts in your favour and minimize the impact of those facts 

that will hurt you.  

 

Your job is to collect the facts, clarify the facts, organize the facts and understand 

the facts. 

 

3. Know the law 

 

Know the applicable statutory legislation, the most relevant case law and the rules 

of evidence. Determine who has the onus of proof on each issue. 

 

 Read the Family Law Rules particularly if you do not do trials frequently. 
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4. Be organized 

 

This applies to every aspect of the case. 

 

Organize the documents, the witnesses, the pleadings.  Make lists.  Use a 

checklist for trial.  A sample is attached.   

 

Schedule regular trial planning meetings with the staff working on the trial.  

Every trial planning meeting should produce a written “to do” list with the task, 

the person assigned the task and a completion date. 

 

5. The theory of your case 

 

The theory of the case is the story of your client’s case.  Developing and 

understanding the theory of the case is the most important part of preparation. 

It is the statement of what you intend to prove at trial.  If you don’t know where 

you are going you can’t get there. 

 

You need to start working on the theory of the case from the outset.  The theory of 

the case may change as more information becomes available and as the facts 

change.  Counsel should be constantly evaluating the merits of the case, the 

likelihood of success and the range of possible outcomes. 

 

What are your client’s goals and objectives? What result does you client want? 

How do you get your client there? 

The theory of the case is a framework to hang the evidence on and a structure for 

the evidence.   

 

Draft everything for use at the trial with one purpose to support the theory of your 

 case.  

 

6. Read the pleadings 

 

Read all of the pleadings.  The pleadings are what the trial judge will read first.  

The affidavits filed on the motions are the evidence and will not be before the trial 

judge. 

 

Make sure that the pleadings are complete and that your pleadings support your 

theory of the case. Make sure that your pleadings contain a claim for every 

specific thing you are claiming at trial. If not, consider seeking leave to amend the 

pleadings before trial.   

 

Check the opposing side’s pleadings.  It is surprising how often pleadings are no 

longer consistent with the case the other side to trying to prove at trial. 



   

Page 3 of 16 

Insist on compliance with the rules on this, if it is in your client’s interests.  Either 

the other side is not permitted to pursue a claim  that has not been pleaded or they 

must seek leave to amend the pleadings.  Consider that an adjournment may be 

required if this issue is only raised at the outset of the trial. 

 

7. The trial record 

 

The applicant is usually responsible for preparation of the trial record.  Ensure the 

contents comply with the rules of the court.  Serve and file on time.  Provide an 

extra copy for the judge.  

If you act for the respondent ensure that the applicant has strictly complied with 

the rules with respect to the contents and if necessary, serve and file a 

supplementary trial record.   

 

8. Statement of Agreed Facts   

 

A statement of agreed facts is a list or summary of evidence of the trial that the 

parties have agreed upon. 

 

There is no need to prove these facts at trial.  It is a statement of evidence. 

A statement of agreed facts can shorten a trial considerably and consider using it. 

 

Take the initiative in drafting a detailed statement of agreed facts for the trial.  If 

the other side cannot agree to some of the facts, they can delete these facts.  

Whether or not the opposing party agrees, the effort is worth the time as it can be 

used in you opening and closing trial statement.  

 

 

9. Offers to Settle 

 

You should make an offer to settle in all cases.  You should never go to trial 

without a valid and outstanding offer to settle. 

 

Do not make an offer to settle to please your client: the purpose of the offer is to 

try to settle the case. 

 

Make sure the terms of the offer are clear and straightforward.  Be aware of the 

jurisdiction of the court; do not offer things that are outside of the jurisdiction of 

the court to order. 

 

Consider making the terms of the offer severable. 

 

Consider not including any specific amount with respect to costs and simple state 

that if costs are not agreed upon, costs will be determined by the trial judge. 
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Ensure the offer to settle complies with the rules of the court. Use the court form 

and have your client sign the offer.  Keep all offers to settle organized and 

accessible.  

 

 

10. Disclosure 

  

All disclosure issues should have been completed before trial. However, this does 

not always happen.  If you do not have complete disclosure at trial, make sure this 

is clearly stated as part of your theory of the case and that the judge knows this. 

 

Be organized about the disclosure, about seeking it, collecting it, saving it, storing 

it and presenting it at trial. 

   

Prepare a brief with the documents you will be relying on at trial.  Serve and file it 

at trial. Prepare an extra copy for the judge. If the disclosure is complicated use 

more than one brief. 

 

You may need to retain separate copies to file as exhibits. 

 

Be clear with respect to the admissibility of your documents: either by consent or 

admissible pursuant to the rules of evidence.  Be clear about the information in 

the documents that you will be relying upon. 

 

11. Request to Admit 

 

The party serving the request to admit is asking the other side to admit or deny 

specific facts in a formal way or to admit the authenticity of specific documents.  

 

 It is a valuable tool that is frequently under used in family law litigation. 

 

A request to admit can be done at any time but the earlier the better.  A request to 

admit can narrow the issues in dispute, focus the case and be helpful for trial 

preparation. 

 

If a respondent fails to respond, the respondent is deemed to have admitted the 

fact or the authenticity of the specific document. 

 

Care should be taken in drafting a request to admit. The best approach is to put 

only one fact in each sentence.  

 

Admitted facts can then be listed in a statement of agreed facts.  The obvious facts 

are facts such as important dates, marital history, addresses, job histories, 

incomes, litigation history, in short anything that is an uncontroverted fact.  
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When facts are admitted or not denied, counsel may wish to consider whether or 

not a summary judgment motion may be appropriate. 

 

 

 

 

12. Opening trial statement  

 

Make an oral opening trial statement but it is also worthwhile to provide a written 

trial opening statement. 

 

 Do not underestimate the value of the trial judge having in writing your statement 

of the issues in dispute and your version of how those issues should be resolved. 

 

If you are the respondent, consider the advantage of making your opening 

statement at the outset and not waiting until the start of your own case. 

 

A written opening trial statement should contain at least the following: 

• The theory of the case 

• A statement of the essential facts (including those background facts set out 

in the statement of agreed facts) 

• The facts the party intends to prove 

• The witnesses who will prove it 

• The legal issue raised and 

• The orders the party is seeking 

 

13. Affidavits for evidence in chief 

 

Although more common in child protection trials, consider using affidavits for the 

evidence in chief of witnesses.  This will require a court order.  

 

There is not a more efficient and effective a tool for reducing trial time than the 

use of affidavits for the evidence in chief. 

 

The advantages are the ability of counsel to completely control the presentation of 

testimony in chief, what is said, how it is said and the order it is said in.  

 

Generally, cross-examination is also more focused, shorter and better organized as 

counsel has the opportunity to better prepare.   

 

Even if counsel wishes the party to testify orally in chief it is possible to use 

affidavits for character or collateral witnesses. 

 

14. Factum or Memorandum of Argument 
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Consider preparing a factum or memorandum of argument on the legal issues that 

you wish to raise or those you suspect will be at issue during the trial.  

 

For example, admissibility of children’s statements, admissibility of business 

records, police records, medical reports or expert reports. At the very least, 

prepare a book of authorities regarding those legal issues you anticipate will arise 

during the trial.   

  

15. Brief of Authorities 

 

Prepare a brief of authorities including the cases you intend to rely upon at trial.  

 

Highlight the passages that you will be referring to. 

 

Where you anticipate an evidentiary objection, prepare a brief of the cases you 

intend to rely on.  

 

16. Examination in chief 

 

Your case will be won or lost in examination in chief of witnesses. 

It is essential that your own witnesses are prepared and organized and that you are 

prepared and organized. 

 

Prepare a witness plan for each witness. 

 

Despite the best preparation, the evidence will not unfold as you planned and you 

need to be able to change direction in the middle of the trial. 

If time and money permit, take you client through a sample examination and 

cross-examination. 

 

Make sure that your client knows everything about the case, how to address the 

judge, how to behave in court, how to dress and how to behave with the opposing 

side and opposing counsel. 

 

Make sure your witnesses are properly served with the necessary summons and 

witness fees, in needed. 

 

The earlier you interview your potential witnesses the better as you may learn 

information that will impact on the theory of your case. You may even learn that 

you should not be going to trial at all. 

 

Interview the witnesses directly, even if only by telephone. Obtain a written 

statement from the witnesses. This will help in your trial preparation, in preparing 

the theory of your case and preserves the integrity of the evidence. 

If time and money permit, take your key witnesses through a sample examination 

in chief and cross-examination. 
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Tell all your witnesses, especially your professional witnesses, the theory of your 

case, how their evidence fits into the theory and how their evidence is intended to 

support your theory of the case.  Give your witnesses a copy of your opening trial 

statement and a tip sheet (a sample is attached).  

 

Ask all of your witnesses if there are any questions they are afraid of being asked. 

   

17. Expert Witnesses 

 

Ensure that you meet the rules of court for serving, filing and the contents of 

expert reports. Ensure the opposing side has met the timelines also. 

 

Prepare separate report briefs for each expert. 

 

Obtain the expert’s curriculum vitea and obtain an updated version before the 

trial.  Read it as part of your trial preparation for your witness plan for the expert.  

You would be surprised as to how often the witness’ expertise is something other 

than what they have been actually called to give evidence about. 

 

For your own experts confirm the details of the retainer in writing.  Do not put 

anything in the retainer letter that you would not be comfortable with the judge 

seeing.   

 

Ask you own experts what questions they want to be asked, what questions they 

are afraid of being asked and if appropriate, what questions to ask the other side’s 

experts.  

 

Refresh yourself with the law regarding the admissibility of expert evidence 

before the trial.   Specify the areas of expertise that you wish to qualify your 

expert in. ( See White Burgess Langille Inman and Haliburton Co. 2015 SCC 23: 

must meet 4 factors in R v. Mohan relevance, necessity, absence an exclusionary 

rule and a properly qualified expert; then discretionary gatekeeper role if  

sufficiently beneficial to warrant admission despite potential harm). 

  

 

18. Cross-examination 

 

Determine your cross-examination strategy in advance.  Cross-examine in ways 

that support your theory of the case.  If you do not have a theory of your case, 

how can you ensure the evidence you produce in chief and cross will support your 

case? 

 

Do not go on a fishing expedition with any witness but especially with an expert 

witness. 
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Do a witness plan for each witness but especially with any expert witness. 

Determine the strategy and chronology of your questions. 

  

There are many methods of cross-examination.  Some counsel simply write out 

the general areas of the cross-examination and set out the propositions they want 

to establish. Some counsel only set out the answers they hope to get. Some 

counsel write out the questions and answers.  The danger with this method is that 

counsel can become too wedded to their script and do not have the flexibility to 

go after unanticipated helpful lines of questioning that may present themselves.  

If you are more comfortable drafting your questions in advance, do so, but you 

should still set out the answers you want to get from the witness. 

 

Some tips for effective cross-examination are: 

 

• Be organized.  If you are going to refer to any documents put them aside 

in the order that you plan on using them and use post-it notes on them for 

quick identification if you lose track. The flow of your cross-examination 

and your control over the witness is lost when you are shuffling through 

papers looking for documents you need.  To say nothing of the message to 

the judge that you are not prepared and not organized. 

 

• Do not ask open ended questions.  With rare exceptions you should only 

ask leading questions so that you control the witness. An open-ended 

question allows the witness to tell their story on their terms rather than on 

your terms. 

 

• Make the witness answer your question. Wait for the witness to finish 

their answer and then repeat your question. 

 

• Ask short, simple declarative questions that use plain language. Each 

question should contain only one new fact and gets the witness use to 

answering “yes” so that you are framing the evidence not the witness. 

Lengthy or complicated questions gives the witness different ways to 

answer and can later be open to interpretation.  

 

• Begin and end your cross-examination with your best points. 

  

• Order the questions so the witness does not get too comfortable or 

confident.  Do not go chronologically or in exactly the same order as the 

narrative in the examination in chief.  Jump around so the witness does not 

know what is coming next.  

 

• Don’t be afraid to ask no questions.  If you can’t advance your theory of 

the case or attack your opponent’s theory in some way, ask nothing.  It 

also sends a message to the judge that the witness has not damaged your 

theory of the case. This also applies to witnesses that have hurt you but 
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you have no chance of scoring any points.  All that your cross-

examination will do is give the witness an opportunity to repeat the same 

damaging evidence, come up with new damaging testimony, distract from 

your theory of the case and try the patience of the judge.  

 

• Don’t let objections from opposing counsel rattle you.  Often counsel, 

withdraw a question if there is an objection.  If the question was important 

enough for you to ask, defend it. 

 

• Do not be condescending, sarcastic or overly aggressive with a witness. 

Stay calm, polite, courteous and professional at all times. Being tough 

does not mean being mean.  

 

• If you obtain an admission move on do not ask more questions as often the 

witness will then clarify or explain the answer away. 

 

• If you obtain an unfavorable answer, move on quickly to your next 

question do not show that your case has been hurt.  

 

• At the end of cross-examination do not lean over and ask your client 

whether they have any other questions they want you to ask.  This 

weakens your cross-examination and usually, the question your client 

wants asked is irrelevant or an inane question.  

 

19. Closing Argument 

 

Similar to your opening statement, you will make an oral closing statement but it 

is also worthwhile to prepare a written closing statement along with a draft order. 

 

The closing statement should include the following: 

• A statement of the essential facts that were proven ( and only those that 

were proven) 

• The legal issues raised and 

• The orders the party is seeking 

 

The closing argument is developed as the trial unfolds but it will have to be 

revised and refined at the end of the trial.  

 

In closing argument, answer the judge’s questions directly and do not say that you 

will deal with the question later. This distracts the judge who will be thinking 

about when the answer is coming instead of focusing on your argument.  If the 

judge is asking the question, it is important to the judge and you are learning 

something about you case.  Try to focus on the issues raised by the judge and then 

deal with the ones you wish to present. 
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20. Making the judge’s job easier 

 

Make sure that you give the judge everything that is needed in order for the trial 

to proceed smoothly and effectively. 

 

Ask if the trial judge wishes copies of the opening and closing statements, draft 

order or any other document in electronic format. 

 

Use lists or charts to summarize evidence for example for the presentation of 

child support history or income history particularly where there is a retroactive 

claim for support.  Use of a chart to present each issue and each side’s position 

such as details of a parenting plan can be very helpful to the judge.    

 

21. Conclusion 

 

There is no substitute for trial experience.  Every time you try a case, you become 

a better lawyer and learn something important from the trial. You will make 

mistakes.  If you cannot get trial experience through your own practice, connect 

with a senior lawyer and offer to help for free or at a reduced rate.  Watch as 

many trials as you can.  You can learn as much from watching bad counsel as 

from watching good counsel. 1     

 

 

 

 

Justice Roselyn Zisman 

Ontario Court of Justice 

October 2017  

 

 

 

 

 

 

 

 

 

 

 

                                                
1  This is a condensed and revised version of a paper by Justices Carole Curtis and Roselyn Zisman 

titled, “ Top Ten Advocacy Tips: How to impress the judge and hopefully win your case” presented at 

the National Family Law Program, Federation of Law Societies of Canada, July 2014  
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SAMPLE TRIAL PREPARATION CHECKLIST 

 

Client contact info: 

 

Trial dates: 

 

Location: 

 

Estimated time: 

 

Trial co-ordinator contact info: 

 

Opposing Counsel contact info: 

 

Witness list and contact info (attached): 

 

 

1. Read the entire file (all correspondence, all memos, all notes, all phone call notes) 

 

2. Get the proper retainer for trial 

Documents to prepare: 

Documents for before trial 

3. Prepare detailed chronology 

 

4. Prepare and serve Trial Record  

 

5. Prepare and serve Request to Admit or Response to Request to Admit  

 

6. Serve and file notices under the appropriate evidence act (re business records and expert 

report’s) 
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7. Obtain and serve expert’s curriculum vitae 

 

8. Prepare and serve Trial Opening Statement 

 

9. Prepare an Agreed Statement of Facts 

 

 

Client related tasks: 

10. Ensure client reviews all pleadings 

 

11. Ensure client reviews all relevant/necessary documents to be relied on 

 

12. Prepare summary of client’s evidence and witness plan for client’s evidence 

 

13. Prepare client for examination in chief 

 

14. Prepare client for cross-examination 

 

 

Witness tasks: 

15. Interview witnesses and prepare summary of witnesses’ evidence 

 

16. Finalize witness list and exchange witness lists with opposing counsel 

 

17. Prepare and serve summons to witness (if needed) with witness fees 

 

18. Prepare affidavits for the evidence in chief of appropriate witnesses 

 

19.  Prepare summary of expected evidence of opposing party and witnesses (with clients’ 

comments) 

 

20. Prepare cross-examination witness plan for opposing party and opposing witnesses 

 

 

Documents for during trial: 

21. Prepare documents brief (for those documents to be relied on, and made exhibits) 

 

22. Prepare Expert’s Reports brief (where appropriate) 

 

23. Do legal research and Prepare Brief of Authorities (and consider preparing factum) 

 

24. Prepare Trial Closing Statement 

 

25. Prepare draft costs submissions, including statement of costs incurred including 

disbursements, and offers to settle 
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If there was questioning (discoveries): 

26. Read transcripts of questioning 

 

27. Summarize transcripts of questioning 

 

28. Review transcripts of questioning for purposes of cross-examining the other party 

 

29. Review undertakings and exhibits from questioning of the other party 

 

30. Ensure client reads transcripts of questioning 

 

31. Ensure all client’s undertakings are satisfied 
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SAMPLE TIP SHEET FOR WITNESSES GIVING EVIDENCE AT TRIAL 

 

GIVING EVIDENCE AT A TRIAL 

 

1. You will give evidence in chief and you will be cross-examined.   The purpose of these 

instructions is to inform you what an examination in chief is, what cross-examination is, why 

it is being done, how it will be accomplished, and the pitfalls to avoid. 

 

2. Evidence in chief is your evidence in answer to the questions from the lawyer who asked you 

to be a witness at the trial. 

 

3. Cross-examination is your evidence in answer to the questions of the opposing lawyer. 

 

4. Here’s the difference.  The lawyer who asked you to be a witness cannot ask you leading 

questions, but must ask you open-ended questions (eg., what did you see when you got to 

your sister’s house?), that is, this lawyer cannot ask you questions that suggest the answer. 

 

5. The opposing lawyer may cross-examine you, that is, may ask questions which suggest the 

answer, or give you a choice of a yes or no answer (e.g., when you got to your sister’s house, 

you saw she was crying, very upset, and had been beat up?). 

 

6. The most important purpose of cross-examination is to weaken the effect of your evidence 

and to cause damage to the strength of the case you are a witness for. 

 

7. The other lawyer also wants to find out what facts you have in your actual knowledge and 

possession regarding the issues in the case.  In other words, they are interested in what your 

story is.  

 

8. The other lawyer, however, also hopes to catch you in a lie so that they can show you are not 

a truthful person and therefore, your testimony should not be believed on any of the points, 

particularly the crucial ones.  

 

PITFALLS TO AVOID    

 

9. Always remember that, either as a litigant or a witness, you do not have any purpose to 

serve other than to give the facts as you know them.  You must give the facts if you have 

them.  You do not, however, have to give opinions and you should never give opinions 

(unless you are an expert witness (like a doctor or psychologist) who was hired to give an 

opinion).  Generally speaking, if you are asked a question which calls for an opinion, your 

lawyer (or the lawyer who asked you to be a witness at the trial) will object to the question.  

However, after this objection, if you are advised to go ahead and answer and you do have 

an opinion on the subject, then you may give it.  

 

10. Never state facts that you do not know.  Quite frequently you will be asked a question by 

the lawyer and even though you feel you should know the answer, you do not and you will 
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be tempted to guess or estimate what the answer should be.  THIS IS A MISTAKE.  If you 

do not know an answer to a question, even though you fear you would appear ignorant or 

evasive by stating that you do not know, you should nevertheless do so, because a guess or 

an estimate for an answer is usually the wrong answer and one from which the opponent 

can show that you either do not know what you are talking about or imply that you are 

deliberately not stating the truth.  You do not ever have to guess at an answer.  Generally 

speaking, the lawyer is in a position to know what the answer should have been and it may 

very well be that the reason she asked the questions was because she knew you would not 

know the answer, but felt that you would be compelled to guess.  It is always okay to 

answer “I don’t know”. 

 

11. Never attempt to explain or justify your answer.  You are there to give the facts as you 

know them and not to apologize or attempt to justify those facts.  Any attempt at such would 

make it appear as if you doubt the accuracy or authenticity of your own testimony.  

 

12. You are only to give the information which you have readily available.  If you do not 

know certain information, do not give it.  Do not turn to your lawyer (or the lawyer who asked 

you to be a witness at the trial) and ask her for the information or turn to another witness, if 

someone else should be present.  Do not promise to get information that you do not have 

readily at hand, unless your lawyer advises it.  If you know an answer to a question at the time 

that it is being asked, then you should answer it.  Do not agree to look up anything in the future 

and supplement the answer you are giving, unless you are advised to do so. 

 

13. Do not, without your lawyer's advice, reach in your pocket for any kind of document or 

information.  The other lawyer has the right to obtain documents, and you have the obligation 

to produce those documents, this procedure ought to have been accomplished well before the 

trial. 

 

14. Do not let the other lawyer get you angry or excited.  This destroys the effect of your 

testimony and you may say things which can be used to your disadvantage later.  It is 

sometimes the intention of the lawyers to get a party excited during the testimony hoping that 

you will say things which can be used against you later.  Under no circumstances should you 

argue with the other lawyer.  Don’t be defensive.  Give only the information you have, which 

is all the other lawyer is entitled to.  Respond to the questions in the same tone and manner 

which you would in answering your own lawyer's questions.  

 

15. If your lawyer (or the lawyer who asked you to be a witness at the trial) begins to speak, 

STOP WHATEVER ANSWER YOU MAY BE GIVING and allow your lawyer to 

conclude the statement.  Your lawyer may be objecting to the question being asked, and if 

so, do not answer until you are advised to go ahead and complete your answer.  Once your 

lawyer tells you not to answer a question you should refuse to do so.   

 

16. You should take your time in answering questions when necessary. 

 

17. Tell the truth.   
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18. Never joke while giving evidence under oath.  The humour will not be apparent and will 

make you look crude or cavalier about the truth.  

 

19. Do not volunteer any facts that are not specifically requested by a question.  

 

20. After your evidence is over, do not chat with the other lawyer.  The other lawyer is an 

opponent for the person who called you as a witness in the trial.   Do not let friendly manners 

cause you to drop your guard and become chatty.  

 

21. Do not try to figure out beforehand whether or not a truthful answer will help or hinder 

the case.  Answer truthfully.  Your lawyer (or the lawyer who asked you to be a witness at 

the trial) can only deal with the truth effectively, but is handicapped when you answer any 

other way. 

 

22. After you have read all these suggestions, please write down any questions you might have 

and discuss them with your lawyer prior to your appearance as a witness. 

 

 

     


