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Covid 19 & Inequality
• There is both a health care pandemic and a social crisis resulting from the closure of
many businesses, social services, schools etc. While all Canadians are adversely
affected and face risk as a result of Covid 19 Pandemic, low income & socially
disadvantaged (ie Legal Aid clients) are at greater risk and suffering more negative
effects.
•
•
•
•
•
•

High risk employment situations with lack of protective equipment
Lack of resources to buy protective & disinfecting products
Lack of access to information (and in regard to courts internet etc.)
Medical risk due to overcrowding, shelters etc.
Lack of safe transport (ie cars)
Underlying health issues
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Covid 19 & Family Stress
• Stressful time for all, especially children
• Heightened anxiety & stress
• Increase in spousal abuse
• Increased tension between separated parents
• Many cases of “perpetual litigation” have a “Covid 19” court event

• Children’s emotional well-being generally requires continuity of parenting arrangements.
“COVID-19 is not a reason to deny parenting time.”
• Some variation in plans likely necessary, even if they’re in a parallel parenting model and
have been previously instructed that they don’t have to share day today items and info.
• Referral to mediation counselling via internet is encouraged
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Covid 19 & Children: Medical Context
• Rate of children who contact Covid 19 is low compared with adults & older people (1% -5% of
cases), but some get seriously ill
• Children with underlying chest condition may be more vulnerable (eg, cystic fibrosis or severe
asthma)
• infants under 1 year may be more likely to have severe case
• no child deaths reported in Canada, but there have been some in other countries
• children who have Covid 19 may be less likely to spread the disease than adults
• Deena Hinshaw, Alberta's chief medical officer (CTV News April 3, 2020):
“Certainly I would not say that this current situation means that parents or children would need to chose which
household they stay in.”

• In USA some divorced MDs have lost visitation, but in Ontario Emergency Room MD with Covid
patients but takes all precautions gets “holiday schedule” visits: AA v RR, 2020 ONSC 1887
• The Guardian, April 21, 2020 (original study Clinical Infectious Diseases, April 11, 2020)
-

“COVID-19 infection in children,” The Lancet, March 27, 2020

- Canadian Paediatric Society, “Current epidemiology and guidance for COVID-19 caused by SARS-CoV-2 virus, in children” 25/03/20
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Covid 19 & “Urgent matters” only
• Family Courts accessible only virtually and for “urgent” motion or conference
• Urgent family law events are determined by the presiding “triage judge”, including but
not limited to requests for urgent relief:
• relating to the safety of a child or parent (e.g., a restraining order or exclusive possession of
the home);
• urgent issues relating to the well-being of a child, including failure to comply with existing
court orders and parenting plans;
• issues regarding the financial stability of the family unit, including support or a non-depletion
order;
• child protection matters, including temporary care and interim access

• electronic filing and service
• Some variation between OCJ & SCJ & Fam Ct, plus local variation
https://www.ontariocourts.ca/ocj/covid-19/covid-19-family-matters/
https://www.ontariocourts.ca/scj/notice-to-the-profession-the-public-and-the-media-regarding-civil-and-family-proceedingsupdate/

6

Urgent matters – two stage process
• Two stages (in theory)
1. Triage Judge: Is this urgent matter?
2. Motion Judge: If yes, outcome of motion
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Stage 1 –Request for Urgent Motion
• Application for determination by “triage judge” whether “urgent matter” and
how matter is to proceed – “simple and expeditious”
• not a motion to be argued: Onuoha v Onuoha, 2020 ONSC 1815, per Madsen J
• Preferable to do on notice to the other party (email service)
• Need to be specific and not just “bald assertion” about possible concerns:
CAS Halton v TB, 2020 ONCJ 166, per Sullivan J
• Can submit up to 10MB of material. Now common to include:
• Form 14B notice,
• Affidavit of client in support
• Draft Order
• (Draft bill of costs)
• Some courts are limiting material at this stage (eg 5 or 6 pages)
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In practice, may be more steps ; esp as many SRL’s
• Court may decide ex parte, but great reluctance to do so – usually require notice to other
party & time to get legal representation or advice and (even a couple of days):
Baijnauth v Baijuauth, 2020 ONSC 1974, per McSweeney J
• Court may give directions for evidence/process on urgency or motion: CAS Halton v TB, 2020
ONCJ 166, per Sullivan J
• Court may decide that urgency & motion will be resolved together CAS Oxford v CL, 2020
ONCJ 183
• Urgent conference may be requested by party or ordered on judge without request :
Simpson v Freeman, 2020 ONSC 2441, per Hebner J
• Urgent motion
• Affidavits (may be sworn at hearing via teleconference)
• Better to submit unsworn by parent than sworn by staff: Smith v Smith, 2020 ONCJ 180
• Evidence & submission by phone
• Needs to be “reliable” and “necessary”, but may be letters or emails from third parties
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Urgent matters - orders
• Preferable to submit draft order when application made
• Order likely to be “temporary temporary, without prejudice”: Phipps v Petts, 2020
ONSC 1999
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Presumption of maintaining the parenting status quo
(modifying for Covid Crisis circumstances)
Ribeiro v. Wright, 2020 ONSC 1815, per Pazaratz J.

• Triage judge rejects motion for “urgent consideration” in parenting dispute
“. . . .[t]here is a presumption that all orders should be respected and
complied with. More to the point, there is a presumption that the existing
order reflects a determination that meaningful personal contact with both
parents is in the best interests of the child.
On the other hand, the well-publicized directives from government and
public health officials make it clear that we are in extraordinary times…our daily
routines and activities will for the most part have to be suspended, in favour of
a strict policy of social distancing and limiting community interactions as much
as possible.
Parents are understandably confused and worried about what to do.
Similarly, this is uncharted territory for our court system. We all have to work
together to show flexibility, creativity and common sense – to promote both
the physical and emotional well-being of children. ”
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Denial of scheduled parenting time
• Urgent matter justifying conference: Ghazanfari v Paslar, 2020 ONSC 2145, Jarvis J
• Urgent matter justifying motion within 3 days: Medu v Medu, 2020 ONSC 2465,
McSweeney J
• Do NOT bring contempt motion as likely to be held not urgent, and adjourned to mid
June: Banner v Chicoski, 2020 ONSC 2457
• Do NOT try to squeeze variation application or argument over hours into urgent
motion: McNeil v. McGuinness, 2020 ONSC 1918 per Pazaratz J.; Ivens v Ivens, 2020
ONSC 2194
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Urgent matters
• Thomas v. Wohleber, 2020 ONSC 1965 (S.C.J.), Justice Kurz states:
1. The concern must be immediate; that is one that cannot await resolution
at a later date;
2. The concern must be serious in the sense that it significantly affects the
health or safety or economic well-being of parties and/or their children;
3. The concern must be a definite and material rather than a speculative
one. It must relate to something tangible (a spouse or child's health, welfare,
or dire financial circumstances) rather than theoretical;
4. It must be one that has been clearly particularized in evidence and
examples that describes the manner in which the concern reaches the level
of urgency.
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Urgent matters - Economic
• Interim interim support: B-M v M, 2020 ONSC 1958, per Kitely J
• Important to have notice and information from other party, especially if loss of title
to home: : Baijnauth v Baijuauth, 2020 ONSC 1974, per McSweeney J
• Possession of home for economic reasons; relationship to care of children, but also
alternate accommodation (often with grandparents): Colasuonno v Colasuonno, 2020
ONSC 2061, per Charney J
• Sale of jointly owned home is possible,but need notice and significant evidence of
urgency, even if proceeds to be held in trust (eg prior order or agreement) Grant v
Grant, 2020 ONSC 2455,per Madsen J
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Conduct may justify exclusive possession
Guerin v. Guerin, 2020 ONSC 2016, Doyle J
• Parents had a week-on/week-off nesting arrangement for their three children. Due to COVID19 both parents moved into the matrimonial home full time. Conflict ensued when the
father started coming and going from the home without explanation. The mother was
concerned by the father's unexplained absences from the home, especially since she was
immunocompromised and had several health issues
• Court granted mother’s urgent motion for interim exclusive possession of the home and care
of children, because of the father's failure to take the increased risks to the mother and the
children seriously. The father's contact with the children “shall be reasonable and generous”
via video-chat
• Father granted leave to court in 3 weeks on to provide the Court with details and measures
he has taken to minimize the risk to the family and resume personal contact with children.
• Court found that the mother's request for the father to pay the mortgage was not urgent.
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Concern about (long term) conflict
• Ivens v Ivens, 2020 ONSC 2194, Kurz J observes:
127 As great as the danger of COVID-19 undoubtedly is, another great
danger here, as it is for many families before this court, is the virus of conflict.
Putting children in the middle of conflict, demonstrating that fighting and
arguing is how adults manage their disputes, making children take sides in a
lose-lose game, all corrode a child’s emotional equilibrium. Children have no
special mask or protective gear that can shield them from this type of virus.
128 Times like this must bring out the best, not the worst in parents. They
must learn, to paraphrase former Israeli prime minister, Golda Meir, to love
their children more than they hate each other.
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Covid 19 & Child protection
• CAS cannot deny personal contact to parents or make “at the discretion of the CAS”
basis of “blanket policy”:
• CAS Toronto v TF and KM, 2020 ONCJ 169, per Pawaji J
• Recognize that there is no “zero risk,” though court may consider effect of parental
conduct on health risk to CAS staff, foster parents as well as child

• But parents do not advance their case by alleging bad faith or showing “lack of
insight”
• CAS Oxford v CL, 2020 ONCJ 183, per Paull J
• Parent should provide plan to comply with public health standards & ensure safety of child
as well as staff, foster parents
• Court has ”protection” role that is broader than in private disputes, and consent of kin
caregivers to visits may not be enough. “Lackadaisical” attitude of parents and relatives
may be held against them: CAS Toronto V OO, 2020 ONCJ 179, per Zisman J
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There may also be later accountability…
McNeil v. McGuinness, 2020 ONSC 1918 Pazaratz J. rules that father’s motion regarding
dispute over Easter weekend time is not “urgent,” but observes that these parents have been
in “perpetual litigation. ” He concludes:
[17] . . . Perhaps I can give high conflict parents a bit of a warning.
a. Just because a Triage judge decides an issue isn't urgent, it doesn't mean the issue isn't
important. It simply means we have to prioritize which issues we currently have the resources to
deal with.
b. The suspension of most court activities during the COVID-19 crisis means that - temporarily separated parents are largely going to be on "the honour system."
c. We're counting on parents to be fair and helpful with one another. To rise to the challenge and
act in good faith.
d. Because now more than ever, children need parents to be mature, cooperative, and mutually
respectful. In these times of unspeakable stress and anxiety, children need emotional reassurance
from both parents that everything is going to be okay.
e. How parents conduct themselves during this time of crisis will speak volumes about parental
insight and trustworthiness.
f. Your reputation will outlast COVID-19.
g. So please don't try to take advantage of the current situation.
h. In the long run, self-help will turn out to be a big mistake.
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Covid -19 clauses to consider for agreement - general
Possible Covid-19 clauses (agreements)
1) We agree to the following parenting arrangements for the next ____weeks/months or until the
Ontario government no longer recommends social distancing practices.
2) The previously agreed parenting time schedule will remain in effect, except as modified as follows:
a) Transfers will occur with the parent having care bringing the child to residence of the other
parent.
b) There will be no extracurricular activities.
c) …..
3) Each parent will practice strict social distancing, both during parenting and outside of their
parenting time. This means following public health recommendations regarding: avoiding unnecessary
out-of-home errands; maintaining at least a 2-metre distance from other people except those sharing
the household; frequent hand-washing; use of disinfectants and sanitizers, and any other public
health directives.
4) For necessities like groceries, each parent will either arrange for delivery or reduce attendances at
grocery store or elsewhere to the minimum possible, and wherever possible go to the grocery store or
other sites without the child / children present.
5) During their parenting time, each parent will impose strict social distancing on the child. This
includes no in-person play dates and no use of public playgrounds.
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Covid -19: possible clauses–parenting time
6) If a parent or residential partner exhibit symptoms of COVID-19 (or has been in contact with any
person who has travelled within the last 14 days, or who has been diagnosed or been exhibiting
symptoms), that parent will immediately notify the other parent and commence a 14-day period of
isolation. If the children are with isolating parent at that time, the other parent will have the option
of coming and taking care of the children until the end of the 14 days, or having the child remain with
the isolating parent. If the child or children are with the non-isolating parent at that time, they will
remain with that parent until the end of the 14 days. During periods of isolation, the parents will
facilitate daily video calls between the child / children and the non-isolating parent.
7) If either parent or a residential partner are confirmed as having Covid 19 or is unable to care for
the child, that parent will immediately notify the other parent and cease to spend time with the
child until they have fully recovered and are able to care for the child without risk to the child. During
this period, the parents will facilitate daily video calls between the child and the parent with care.
8) During their parenting time, each parent will ensure that the child / children complete their daily
school work as informed by their school(s) via the technology being used for this.
9) If a parent or residential partner exhibit symptoms of COVID-19 (or has been in contact with any
person who has travelled within the last 14, that parent will immediately notify the other parent and
cease to spend time with the child until they have fully recovered and are able to care for the child
without risk to the child. During this period, the parents will facilitate daily video calls between the
child and the parent with care.
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Covid -19: special situations
10) [Where either parent or anyone in the household is an essential service worker working with the
public, e.g. doctor, nurse, supermarket or pharmacy employee, flight attendant, etc.]. It is
acknowledged that Parent A [or a person in that parent’s household] is at the increased risk of
exposure to Covid 19 as that person is an essential services worker. That parent will continue to have
parenting time, but acknowledging the increased risk, there will be complete transparency with the
other parent regarding whether or not there has been any contact with someone who has been
diagnosed or has been exhibiting symptoms of COVID-19.
11) [If either parent is in a home with older family members or with individuals who are immunecompromised, the child should not be in that home, but the parents will facilitate daily video calls
between the child and the non-isolating parent.]
12) [If parenting time was only to occur in a public place such as a community centre, a mall, or a
restaurant, then it should be suspended, but the parents will facilitate video calls between the child
and the other parent.]
13) [If parenting time was to be supervised, then the parenting time should be suspended unless the
supervisor resides with that parent, but the parents will facilitate video calls between the child and
the other parent].
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Covid 19 – Legal Resources
• AFCC-O Covid resource page https://afccontario.ca/covid-19-resource-library/
• Shmuel Stern, Covid Fam FAQ (April 19, 2020)
https://docs.google.com/document/d/1CUbE0SUQIEJpkR2tE92s9uYHgO_A_VBqI3KDN
zhSfAs/mobilebasic?fbclid=IwAR0dnOtXenK55hDzyFF5SCd94gS8yr2Kp1E2QpBUKgB5hnqdDaoJIEbVak#h.v61vj2ntm6k6
• AFCC Covid resource page https://www.afccnet.org/Coronavirus
• The Epstein Cole COVID-19 Case Chart (Westlaw)
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Concluding Thoughts
• The courts will reopen
• Spike in separation/divorce?
• Backlogs
• Previously set hearing/trial dates likely lost: Mills v Mills, 2020 ONSC 2008,
per Shore J.

• Economic implications will continue for years
• Support variation
• Property valuations

• Prospects for a “second wave” in the Fall and further shut downs
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The End
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